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RECOMVENDED DECI SI ON AND ORDER

This proceeding arises wunder the enployee protective
provisions of the Energy Reorganization Act of 1974 (ERA), as
amended, 42 U S.C. 8§ 5951 (1988 and Supp. 1V, 1992) and the
regul ati ons pronul gated thereunder at 29 C.F.R Part 24. The
Secretary of Labor is enpowered to investigate and determ ne
“whi stleblower” conplaints filed by enployees at facilities
licensed by the Nuclear Regulatory Conmission (NRC) who are
al | egedl y di scharged or ot herw se di scri m nated agai nst with regard
to their terns and conditions of enploynent for taking any action
relating to the fulfillment of safety or other requirenents
est abl i shed by the NRC
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I . Procedural Background

This matter was initiated by a conplaint filed with the U S
Departnent of Labor (DOL) on June 21, 1996, by Mchael L. Ross
(Conpl ai nant/ Ross)  agai nst Florida Power & Light Conpany
(FPL/ Respondent). (CX-1). Therein, Ross alleges that Respondent
harassed and term nated himin retaliation for allegedly refusing
to falsify calibration data sheets during the verification/testing
process and for all egedly reporting such suggested falsificationto
the NRC in the spring of 1994 and in March, 1995.

More specifically, Conplainant all eges that he was harassed by
co-wor kers and supervisors by being called “stupid” and nade the
subject of a cartoon which referred to himin an “anti-Semtic
manner.” Furthernore, he was assigned the neni al task of “guarding
the doorbell” and “systematically” denied training in retaliation
for having engaged in protected activities. (ALJX-10, page 5).
Conpl ai nant contends that he was deni ed unescorted access, verbally
threatened by co-workers for having filed “grievances,” subjected
to a | ocker and desk break-in and discrimnatorily term nated from
enpl oynent. (ALJX-10, pp. 6-7).

On July 19, 1996, DOL advi sed Conpl ai nant that his conpl ai nt
could not be further investigated adm nistratively because it was
untinely filed. It was determi ned that Conplainant received
unequi vocal notice of his termnation on Novenber 3, 1995,
effective 45 days thereafter, and had failed to tinely file his
conplaint within 180 days fromthe all eged date of discrimnation.
(ALJX-10, Exhibit B; CX-2).

Subsequent to Conplainant’s tinely filing of a request for
heari ng, Respondent filed a Mtion for Summary Deci si on based on
Conplainant’s alleged failure to tinely file his conplaint of
di scrimnation. (ALJX-2). Conplainant was permtted to respond
thereto. (ALJX-3). On Novenber 6, 1996, the undersigned i ssued an
Order Denying Respondent’s Mdtion for Summary Deci sion because of
t he exi stence of genuine issues of material fact and the paucity of
record evidence. (ALJX-9).

A formal hearing was conducted in this matter on April 28-30,
1997 in Mam, Florida. Post-hearing briefs and proposed Fi ndi ngs
of Fact and Conclusions of Law were received fromthe parties on
August 15, 1997, supplenmented by addenda on or about August 28,
1997.

On July 25, 1997, Respondent filed a Mdtion to Reopen the
Record to admt a report of investigation by the NRC dated March
20, 1997, involving Respondent’s alleged illegal discrimnation
agai nst Conplainant in violation of the ERA Subsequent to an
Order To Show Cause and supplenental briefing, the report of
i nvestigation was received on August 14, 1997, as new and materi al
evi dence not readily available before the close of the hearing.



(See RX-48).

All parties were afforded a full opportunity to adduce
testi nony, offer docunentary evidence and submt witten argunents.
The follow ng exhibits were received into evidence:*!

Conpl ai nant’ s Exhibits Nos. 1-3, 6-14, 16, 20,
21(b), 21(c), 34, 44, 61, 62,

Respondent’s Exhibits Nos. 1-32, 34-48
Adm ni strative Law Judge Exhibits Nos. 1-12

Based upon the evidence adduced and havi ng considered the
argunents presented, | make the followng Findings of Fact,
Concl usi ons of Law and Reconmended Order.

I'l1. | SSUES
1. The tineliness of Conplainant’s Conplaint.
2. Respondent’s Alleged Discrimnatory Actions
1. SUMVARY OF THE EVI DENCE
A Backgr ound

Conpl ai nant began enploynment with Florida Power & Light
Conpany on March 13, 1989 at its Port Everglades Plant. (Tr. 51-
52). At the tine of the hearing, Ross was 34 years of age and had
obtained a Bachelor of Science of Applied Physics degree from
Georgia Tech University in 1988. (Tr. 52). He served two years on
active duty with the United States Arny Chemical Corps at Ft.
Stewart, Georgia. During his tenure with the chem cal corps, he
was assigned to a nucl ear, biological and chem cal company. (Tr.
53).

Conpl ainant testified that he began with Respondent as an
Associ ate Pl ant Techni ci an or Associ ate Lab Technician. (Tr. 56).
The Port Everglades Plant was a fossil plant and not a nucl ear
plant. (Tr. 57). In approximtely June, 1990, Ross bid on and
received a transfer to the Turkey Point Nuclear Plant to fill an
Associ ate Nucl ear Plant Operator position (ANPO. (Tr. 58-59).
He worked as an ANPO from 1990 to 1992, at which tine he
transferred into the Instrunment and Control Departnent (1&C). (Tr.
65) . At that time he went through a training program of
approximately 16 weeks to beconme an | &C Technici an. (Tr. 68).

! References to the record are as follows: Transcript:

Tr. __ ; Conplainant’s Exhibits: CX-__ ; Respondent’s Exhibits:

RX- ___; and Administrative Law Judge Exhibits: ALIX-
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Ross worked in the |1&C Departnent from 1992 to the end of 1995.
(Tr. 69).

B. The Calibration Lab Assi gnnent

According to Ross, he transferred into the Calibration Lab
(Cal Lab) at the request of John Hal vorsen, the Lab Supervisor
(Tr. 73). The Cal Lab calibrates and distributes equi pment which
is then, in turn, used to calibrate the equipnment that runs the
plant. (Tr. 71). He stated that he worked periodically during the

sunmer of 1993 filling in for Cal Lab enpl oyees. According to
Ross, a vacancy occurred and he was asked to fill that vacancy but
continued in his designation as |&C Specialist. (Tr. 73-74).

Hal vorsen testified that Ross was tenporarily assigned to the Ca
Lab because of his light duty status. (Tr. 675). Steve Franzone,
| &C Departnent Supervisor, testified that Ross was tenporarily
assigned to the Cal Lab because of his light duty status to issue
test equipnment. (Tr. 595, 597).

Ross alleges he was not given any training in the Cal Lab
al t hough he requested training on various occasions. (Tr. 74).
Conpl ainant testified that Larry Sloan, an enployee of the |ab
showed him a few things but otherwi se he received no training.
Conpl ai nant’ s responsi bilities includedissuing equi prent and doi ng
some calibration under supervision. (Tr. 75).

On cross-exam nation, Ross testified that on Septenber 8,
1993, he was involved in an autonobile accident and suffered back
and neck injuries for which he was required to wear a neck brace.
He was placed on light duty by Dr. Ernest Baustein. (Tr. 212; RX-
1). Al though Conplainant stated that he was transferred into the
Cal Lab in the fall of 1993 after bringing in a light duty note to
Franzone, he was not certain whether he was transferred to the Ca
Lab because of his light duty status. (Tr. 214-215). He was never
informed that his post-accident limtations were a notivating
factor for his transfer to the Cal Lab. (Tr. 79).

Ross testified that a calibration is the application of
certain inputs to a piece of equipment to verify that the
appropriate outputs are being derived. (Tr. 81). Prior to his
transfer to the Cal Lab, he had occasion to perform field
calibrations during the course of his enploynent in the | & Shop by
conpleting a work package. (Tr. 82). He was required to go
through a series of applied pressures based on calibration using a
Cal Lab gauge as a reference. (Tr. 83).

Ross could have becone qualified to perform calibrations
t hrough trai ning and by neeting a job performnce neasure, however,

he was never qualified. He requested from Halvorsen the
opportunity to becone qualified, however, Halvorsen informed him
that he was “incapable of Iearning.” (Tr. 84). Hal vor sen

testified that Ross was not strongly considered for training
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because he was only tenporarily assigned to the Cal Lab. Hal vorsen
denied telling Ross that he was incapable of learning. (Tr. 678,
707). Ross adnmitted that he had no know edge whet her Hal vorsen’s
di scussion with him concerning this incapacity to learn or be
trained had any relationship to his contact with the NRC (Tr.
235).

In the spring of 1994, Ross questioned a reporting nethod in
pressure gauge readi ngs while enployed in the Cal Lab. He reported
his concern to Hal vorsen and the other Lab enpl oyees: Harold “Hal”
Bl ehm Larry Slone and C aude “Sonny” Arashiro. (Tr. 86). He
bel i eved that procedures, as he understood t hem shoul d be foll owed
and readi ngs for each pressure test should be recorded. (Tr. 87).
He was instructed “just to copy-over the first four to the I ast
four and just do five.” (Tr. 87). Hal vorsen, Bl ehm Sl one and
Arashiro specifically denied instructing Ross to “copy over”
readings, to enter false readings on the data sheets or being
advi sed by Ross that he had a concern about conpleting calibration
data sheets. (Tr. 702-703, 724, 743, 753-754).

On cross-exanm nation, Ross testified that Blehmtold himto
performthe first five ascendi ng readi ngs and then “copy over” the
descendi ng readi ngs when calibrating a gauge. Mreover, Ross was
instructed to record the readings on the calibration data sheet,
whi ch he considered to be a falsification of the readings. Ross
acknow edged that it was only on this “one single occasion” that he
was so instructed by Blehm (Tr. 220). Blehmspecifically denied
such instruction and stated that such a procedure woul d viol ate his
personal, as well as conpany policy. (Tr. 753, 758). Ross
testified that Slone also informed him to “copy over” the
descendi ng readi ngs because Bl ehmwanted the calibration perforned
in that manner. (Tr. 221). Ross stated that at the time of the
Sl one conversation, Hal vorsen was standing two feet away fromthem
and Blehmwas sitting at a bench with Arashiro. (Tr. 221-222). In
response to Slone’ s instruction, Ross stated that he i nforned Sl one

he would performall of the readings and fill out the data sheet.
He then | ooked at Hal vorsen but did not say anything. Halvorsen
was “kind of silent.” (Tr. 222). As noted above, Hal vorsen

Sl one, Bl ehm and Arashiro deni ed the foregoing.

Ross testified that during his tenure in the Cal Lab he was
assigned to nove certain objects around during a reorgani zati on.
He inforned Hal vorsen that he was on light duty and refused to

perform certain tasks. (Tr. 225). Ross testified that
di sagreenents occurred between him and Blehm which pronpted
di scussi on between Ross and Hal vorsen. He recalled Halvorsen

expl aining to himthat any bi ckering between Ross and t he ot her Ca
Lab enpl oyees nmust stop and that if Ross could not do his best then
he should return to the 1&C Shop. Ross acknow edged that he then
handed Hal vorsen his Cal Lab door key. Halvorsen responded that
Ross did not pick and choose where he was going to work; his job
was to work in the Cal Lab. (Tr. 227-228, 687; See RX-2).



6

Hal vorsen then instructed himto report to the front of the I ab,
sit at the w ndow and issue equipnent to enployees. (Tr. 228).
This presumably constitutes a “request to transfer” from the Cal
Lab under Conplainant’s theory of a continuing violation.

Hal vor sen, Bl ehm Sl one and Arashiro deni ed awar eness of Ross
all egedly raising nuclear safety concerns in the Cal Lab. (Tr.
682, 689, 725, 743-744, 753-754).

Franzone testified that Ross conplained to him after
transferring back into the |I&C shop about not being qualified or
trained in the Cal Lab. Franzone concluded that it did not nake
sense to train Ross to qualify in the Cal Lab because he was only
on tenporary assignnent. (Tr. 602). According to Franzone, Ross
did not associate a lack of training or qualification in the Ca
Lab to raising his alleged nuclear safety concerns or the
falsification of calibration data sheets. (Tr. 598).

C. The Alleged Conplaints to the NRC

According to Ross, in the spring of 1995 he nmade a conpl ai nt
to Tom Johnson, Senior Resident Inspector for the NRC stationed at
the Turkey Point Nuclear Plant facility. He asked Johnson to go
down to the | ab and observe how cal i brati ons were bei ng perforned.
He al so brought to Johnson's attention the same conpl ai nt sonetine
in 1994, however his conplaint in 1995 was nore detailed. (Tr
88). The 1994 and 1995 conplaints were both made by tel ephone.
(Tr. 89). Conplainant also raised issues to Johnson in 1995 of
harassnment by being called “stupid.” Conplainant stated that, as
a result of his contact with Johnson, an investigation was
conducted and changes were made with reference to the pressure
gauges. Conplainant did not testify that he identified hinself by
name to Johnson as a concerned enpl oyee. (Tr. 90).

Ross testified that after his contact wth Johnson in 1994,
Hal vorsen sat hi mdown and informed himthat fellow | ab enpl oyees
Arashiro and Bl ehmthought he was i ncapabl e of |earning, could not
be trained and, therefore, he would only be asked to work in the
front roomissuing equipnment and performng retention and record
keepi ng duties. (Tr. 91). According to Ross, he continuously
sought certification training in the Cal Lab, but was never given
an opportunity. (Tr. 91-92).

Ross acknow edged t hat he did not informanyone at FPL that he
had spoken to Johnson and that he “definitely” tried to keep his
contact confidential. Ross testified that because of the abrupt
change in his treatnment by the Cal Lab enpl oyees and supervisor, he
specul ated that they had know edge of his contact with Johnson of
t he NRC as evi denced by Hal vorsen assigning himto the front of the
lab to *“guard the doorbell” and issue equipnment. However,
Hal vorsen’s assignnent also coincided with the confrontation
regarding the return of the Cal Lab key and his refusal to perform
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certain taskings. (Tr. 230-231). Ross acknow edged that other
than his specul ation concerning the abrupt change in attitude in
the Cal Lab, he had no evidence that Respondent had any know edge
of his tel ephone conversation in the spring of 1994 with Johnson of
the NRC. (Tr. 232). Halvorsen, Blehm Slone and Arashiro denied
any know edge that Ross contacted Johnson or the NRC about any
conplaints. (Tr. 682, 689, 703, 707, 725, 743-744, 753-754).

Ross testified that he was transferred back into the I & Shop
in the spring or early summer of 1994. Thus, he had returned to
the 1&C Shop at |east eight or nine nonths before registering a
second conplaint to Johnson in approximately March or April 1995
concerning calibration readings. (Tr. 96). It was during this
t el ephone conversation that Ross raised the Cal Lab data sheet
falsification and “copy over” instructions from Bl ehm and Sl one.
Not wi t hst andi ng the suspect timng of these alleged conplaints,
Ross incredul ously testified that after | odgi ng the 1995 conpl ai nt
to Johnson he noticed a “change” in his relationship wi th Hal vorsen
and hi s co-enployees in the Cal Lab, a continual denial of training
and persistently being called “stupid.” (Tr. 96). Ross no |onger
worked in the Cal Lab after early summer 1994.

Johnson allegedly infornmed Ross that he never checked on
calibration readings and it would probably be a good tinme to do an
inspection in the Cal Lab. (Tr. 237). Ross stated that he
bel i eved Johnson i ssued a report of the inspection on May 22, 1995.
(Tr. 238). However, no such inspection report was proffered into
evi dence. Ross contended, wthout specificity or factua
rationale, that the Cal Lab and the |I&C Shop connected Johnson’s
al l eged inspection in 1995 to his conplaints regarding calibration
readi ngs and torque wrenches made in 1994 and 1995. (Tr. 238-239).

Hal vorsen testified that in Septenber 1996 the NRC eval uated
the calibration process in the Cal Lab and, as a result of the
i nspection, Blehm revised the witten procedure to specifically
i ncl ude a check of “hysteresis,” outputs derived from descendi ng
readi ngs reflecting tolerance or variance in readings. (Tr. 704-
705; RX-9).

On cross-exam nation, Ross reiterated that all of his contacts
with Johnson of the NRC were made by telephone and that he
attenpted to keep all contacts confidential and did not discuss his
contacts with anyone at Florida Power & Light. (Tr. 412-413). He
acknow edged that, other than attitude changes of his co-workers,
he had no evidence or know edge that anyone at Florida Power &
Li ght was aware he had conversations with the NRC. (Tr. 413-414).

On July 9, 1996, the NRC initiated an investigation of
Conpl ainant’s all egations of discrimnation for having contacted
Seni or Resi dent I nspector TomJohnson. (RX-48). The investigative
report, dated March 20, 1997, was received into evidence as factual
findings reached by a governnent agency as a result of an
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i nvestigation conducted under the auspices of the NRC which
constituted an exception to the hearsay rule. See 29 C. F. R 88
18.803(a)(8) and 18.902(a)(11)(1997).

Johnson reported that, although Ross had spoken to him on
several occasions in early 1995  Ross never alleged any
falsification issues or safety concerns and specifically never
menti oned any issue related to the falsification of calibration
records of pressure instruments. |Instead, Ross had questions and
comment s about “training and qualification related to the neasuring
and test equi pnment process and about fitness for duty policies and
work environnment.” (RX-48, p. 6). Johnson further reported that
Ross did not make any allegations about the falsification of
calibration records to the NRC until March 4, 1996, well after his
di scharge. Such allegations were inspected and determ ned to be
unf ounded. (RX-48, p. 7). It was concluded that prior to his
di scharge, Ross never raised any issues to Johnson which were
cogni zabl e under NRC jurisdiction. (RX-48, p. 9). Thus, the NRC
concluded that the investigation did not substantiate the
all egation that FPL had illegally discrimnated agai nst Ross. (RX-
48, p. 11).

D. Training

Upon returning to the 1&C Shop, Ross requested further
training, specifically a vendor training class, schedul ed for June
1995, for a piece of equi pnent manufactured by Hagen. He was not
chosen to attend the class for various reasons whi ch were expressed
to himby different supervisors. Ross recalled that Dennis Garner,
hi s supervisor, informed himthat another enployee was bei ng sent
to the training because he had better attendance than Ross. (Tr.

97). At other times, he was infornmed that tinme in the shop,
seniority and shift alignments were determnative factors in who
was being selected to attend the class. (Tr. 98, 278). Ross

acknow edged that of the approxi mately 50 | & shop enpl oyees, only
about 10 were selected to attend the Hagen training. (Tr. 277).

Ross admitted that absenteei smwas a problemfor himand that
Garner had counsel ed with himon several occasions concerning his
absenteeism (Tr. 252, 783-784; See also attendance records, RX-
47) .

As a result of his exclusion fromHagen vendor training, Ross
attenpted to file a grievance seeking $1, 000. 00 per day i n danages

2 Moreover, the investigative report is a relevant public

docunent of a federal agency concerning the same conpl ai nt
presented by the instant case. See Msbaugh v. Georgia Power
Co., Case Nos. 91-ERA-1 and 91-ERA-11 (Sec’y Nov. 20, 1995);
Creeknore v. ABB Power Systens Energy Services, Inc., Case No.
93-ERA-24 (Dep. Sec’'y Feb. 14, 1996)(Slip opinion at 4).
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whi ch was not accepted by the union since damages were not an
appropriate renmedy through the grievance procedure. Ross did not
re-file the grievance thereafter. (Tr. 279).

Hugh Thonpson, shop steward, corroborated Conplainant’s
recol l ection of the grievance. (Tr. 795-797). Thonpson further
testified that Ross never nentioned any alleged nuclear safety
concerns, problenms with conpletion or falsification of data sheets
or having contacted the NRC at any gri evance neetings. Ross never
told Hugh Thonpson that he felt he was being retaliated against,
bei ng cal l ed “stupi d” or denied training because he rai sed nucl ear
safety concerns or contacted the NRC. (Tr. 798, 813).

Dennis Garner testified that only ei ght spaces were avail abl e
for day shift enployees to attend Hagen vendor training. Three of
the eight spaces were filled by enployees who actually repaired
Hagen equi pnent and addi ti onal spaces were avail abl e for enpl oyees
who worked with Hagen nodules in the control room Garner did not
sel ect Ross for Hagen training because he was a day shift enpl oyee
who did not repair or work with Hagen equipnent in the contro
room (Tr. 768-769). Garner testified that he had no know edge
that Ross had al |l egedly rai sed nucl ear safety concerns, conpl ai ned
about falsification of data sheets or had contacted the NRC. (Tr.
766, 769-770, 780). Ross never indicated to Garner that he felt
retaliated against by non-selection to the Hagen training class
because he allegedly raised nuclear safety concerns. (Tr. 772).
Garner testified that the majority of |I&C shop enpl oyees were not
selected to attend Hagen training. (Tr. 771).

In early 1995, Ross spoke with Lloyd Thonpson, a field
supervisor, about obtaining training. (Tr. 116). No change in
training opportunities occurred as a result of his discussion with
Thonpson. Conpl ai nant testified that he also spoke to Tom
Pl unkett, who at the tinme was the FPL site vice-president,
concerning lack of training. (Tr. 117). As a result of that
contact, Bob Marshall of Human Resources recomended that he
consult with Dr. Luis Rodriguez. On March 2, 1995 he nmet with Dr.
Rodri guez. (Tr. 117, 121). Ross initially testified that he
returned to see Dr. Rodriguez and spoke to himabout training and
harassnment. Wen specifically asked whether he recall ed seeing Dr.
Rodriguez in March of 1995, he stated that, “lI may have, | don’t
specifically recall that.” (Tr. 121). Ross made no attenpt at
that time to seek external counseling as suggested by Dr.
Rodriguez. (Tr. 122).

Ross, through the bid process, sought other jobs including an
ANPO and RCO (Reactor Control Operator) positions. (Tr. 98). He
was selected to transfer into an ANPO job on Septenber 14, 1995,
and instructed to report on Cctober 31, 1995. (Tr. 98-99).

Ross testified that he fil ed several grievances, one of which
i nvol ved whet her hi s previous experience as an ANPO at Tur key Poi nt
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for two years woul d be counted towards his need for training as an
ANPO. As a result of the grievance it was determ ned that none of
his previous experience would be counted. (Tr. 121). Sever al
nmeetings were held in the first week of Septenber and again on
Septenber 13, 1995, to discuss Ross’ grievances regarding his |ack
of training opportunities. Ross did not testify as to the results
of the pending grievances over training. (Tr. 125).

Franzone testified that in August 1995 Hugh Thonpson
approached hi m about Conpl ai nant’ s desire for training, including
Hagen training. Franzone held several neetings wth Ross and his
uni on representatives about training, however, safety concerns were
never nentioned. (Tr. 611). Franzone expl ained that the Hagen
training occurred in June 1995 but that such training would be
offered in the future and Ross nmay be considered eligible for such
training. (Tr. 610). Franzone further expl ai ned that Ross was not
selected for Hagen training because the training concentrated on
repairing nodul es and wor ki ng on a conponent | evel basis, and Ross
had poor attendance and | acked extensive experience in working in
the Control Room (Tr. 614-615). Franzone stated that the union
never submitted a grievance regarding a nuclear safety concern on
behalf of Ross, and Franzone never had any know edge before
Conpl ainant’ s di scharge that he had allegedly contacted the NRC
despite attendi ng nunmerous neetings with Ross. (Tr. 618).

E. Name-calling

Ross testified that he was initially referred to as “stupid”
in 1991 during a discussion anong co-enployees in the operations
departnment when he was enployed as an ANPO at the Turkey Point
Nucl ear Plant. (Tr. 103-104). Thereafter, he was continually
called by this nicknanme, “stupid.” (Tr. 107). After his transfer
to the |1 & Shop, Supervisor Ron MIler referred to himas “stupid”
and “would get other people” to do so. (Tr. 108-109). Ross
acknow edged that M|l er, who was an operati ons supervisor, engaged
in name-calling two years before his alleged contact with the NRC
(Tr. 207).

Ross denied that upon his transfer to the 1&C shop he
i ntroduced hinself as “M chael, they call nme stupid in operations.”
(Tr. 210). He stated that before being transferred to the Cal Lab
in 1993 Supervisor Larry Fuhrmann engaged in nanme-calling by
referring to himas “stupid.” (Tr. 211). However, Bob Marshall,
Dennis Garner and Steve Franzone never called him*®“stupid.” (Tr.
211).

Al t hough Ross stated that he conpl ai ned to supervisors in 1992
about being called “stupid,” when specifically asked to identify
such supervisors, he was unable to do so. (Tr. 109-110). Ross
testified that later in his enploynent in the | & Shop and Cal Lab,
around 1994, he was called “stupid’” on a daily basis. However, he
was unable to conplain to his imredi ate supervisors, Howi e Crouch
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and Larry Fuhrmann, because they too participated in such nane-
calling. (Tr. 110-111).

Conpl ainant testified that upon reporting to the Cal Lab he

did not recall introducing hinmself as “M chael Ross, everyone in
operations called ne stupid.” (Tr. 216). He testified that
nei ther the enpl oyees of the Cal Lab nor Halvorsen referred to him
as “stupid.” (Tr. 217). Halvorsen and co-Lab enpl oyees Bl ehm

Sl one and Arashiro corroborate Ross in this regard. (Tr. 707, 726,
739, 745, 754).

Conpl ai nant testified that in the summer of 1994 (July) he
went to Tom Wogan, a plant supervisor, and conpl ai ned about being

call ed stupid and about being “harassed.” Whgan suggest ed t hat
he speak with Franzone. (Tr. 111-112). Ross later conplained to
Franzone but the name-calling did not stop. He reiterated his

conplaints to Franzone about being called stupid and raised a
“bi gger concern” about being denied training and referred to as
“incapable of learning.” (Tr. 113).

On cross-exam nation, Ross testified that he did not inform
Whgan that he thought about killing people, however, he nmay have
said sonething about being harassed and called stupid, and not
receiving training to which he coomented, “what do | have to do to
get themto stop? Do | need to kill themor do I need to OJ.

then?” (Tr. 251). He acknow edged that he could have i nfornmed
Whgan that “he was the cal nest person out here and if it cones to
a choice of ruining soneone’s day . . .” wthout conpleting his

t hought. (Tr. 252; RX-10).

Ross acknow edged that in the summer of 1994 he had a
confrontation with enployee Norm Jacques in FPL's parking lot in
the presence of fellow car pool rider Joe Mszkiew cz. Ross
testified that Jacques cut himoff in the parking |lot, |ooked at
hi mand | aughed, after whi ch Ross parked his vehicl e and approached
Jacques. He admtted placing his hand near or on Jacques’ neck
area and putting a “choke hold” on Jacques. (Tr. 254-255). He
told Jacques that he had better not cut himoff in the parking | ot
agai n. (Tr. 255). Myszkiewi cz testified that Ross |unged at
Jacques, picking himup fromunderneath the neck and stated "don’t
ever do that to ne again.” (Tr. 894-895).

After the parking | ot incident, managenent reconmended to Ross
that he speak with Dr. Luis Rodriguez, a psychologist in the
Enpl oyee Assi stance Program (EAP). (Tr. 114). Ross spoke with Dr.
Rodri guez about training and being called “stupid.” Ross was
informed that EAP could do nothing about training or name-calling
and suggested that he undergo testing. (Tr. 115). Ross began but
did not conplete all of the recormended testing. He spoke with Dr.
Rodri guez about obtaining psychiatric counseling, however Dr.
Rodri guez was not “willing to help me or talk to ne” about training
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or the nane-calling. (Tr. 115). Ross stated that he may have
declined to neet with the EAP in October 1994 and that he declined
to use external counseling as suggested by the EAP in March 1995.
(Tr.256-257).

In about April 1995, Ross talked to the site vice-president,
Pl unkett and Marshal |l of Human Resources concerni ng the harassnent
by co-workers and not receiving training. (Tr. 259-260). Ross
acknow edged that during the discussions with Marshall he did not
rai se any nucl ear safety concerns or nention retaliation by anyone
because of raising such concerns. (Tr. 266). Ross further stated
that he considered the harassnent of being called stupid to be a
nucl ear safety concern. (Tr. 266-267). On cross-exam nation, Ross
equi vocated in response to whether or not he infornmed Marshall or
anyone else at FPL before his discharge that he was being
retaliated against in any way because of raising nuclear safety
concerns. (Tr. 267-272).

Ross testified that he went to Plunkett after viewi ng an old
beach novie in which truck drivers wore T-shirts that read “I'm
stupid’” and “I'mwth stupid.” (Tr. 273-274). He reported the
sanme | abel ing was placed on his hat as well as a co-enpl oyee’s hat
approximately four years before he saw the novie (approximtely
1991). (Tr. 274). M. Plunkett infornmed himthat he could not do
anyt hi ng about what people called him (Tr. 276).

Ross never conplained to Garner or Hugh Thonpson about
enpl oyees engaging in name-calling. (Tr. 790, 823). Mszkiew cz
testified he never heard anyone call Ross “stupid,” nor did Ross
ever conplain to him about being called stupid during the three
years they car pooled together. (Tr. 897). Joel Smth, the shop
cartoonist, stated he did not call Ross “stupid,” nor did he ever
hear anyone el se engage in such name-calling. (Tr. 865). M chael
Bridgeman, a fellow |1&C specialist, testified that he never
referred to Ross as stupid, nor did Ross ever conplain to himabout

nane-calling. (Tr. 832). Leo Capera, Ross’ co-worker, admtted
calling Ross “stupid’” on one occasion, but after adnoni shnent from
Franzone, he ceased the name-calling. (Tr. 875-876). Caper a

testified that he had no know edge of Ross raising any nuclear
safety concerns or going to the NRC. (Tr. 881).

I n August 1994, Franzone spoke with Ross after being inforned
by Human Resources of Wgan's July 1994 encounter with Ross and the
Jacques incident. (Tr. 604-605). Ross told Franzone that “people
in the shop” including supervisor Furhmann were calling him
“stupid.” (Tr. 606). Ross never stated to Franzone that he had
any issues with falsification of calibration data sheets or nucl ear
safety concerns. Ross never nmentioned any retaliation for raising
nucl ear safety concerns. (Tr. 607).
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F. The “Parting of the I and Sea” Cartoon
On Septenber 14, 1995, a cartoon was published and circul at ed

in the shop which depicted Ross as one of five enployees sel ected
to |l eave the I & shop and becone ANPO operators in the Operations

Depart nment . (Tr. 125-126). Ross took offense to the cartoon
because it depicted himchasing butterflies with a “stupid | ook and
wearing a yarmul ke.” (Tr. 126). Ross interpreted the cartoon as

a portrayal of himbeing a traitor. He faced a different direction
the ot her four enployees, was not going with them and was between
supervision and the people who were |leaving the & shop. (Tr.
126) .

Ross acknow edged that he and four other |1&C specialists bid
and were awarded jobs in the Operations Departnment as ANPGs. (Tr.
288). Ross testified that he was not aware Franzone del ayed the
five enployees fromgoing to the ANPO job because he needed |&C
specialists. (Tr. 289). He further acknow edged that he did not
understand the cartoon reflecting the five enpl oyees and Franzone
as descriptive of Franzone's efforts to retain enployees, even
though the cartoon character “Joses” was stating “Let ny people
go!'!” (Tr. 289; RX-40).

The cartoon reflects four people wal king toward the parted
sea, one person going to the left chasing butterflies and Franzone
pushing a cart as the “pizza, pizza guy.” (Tr. 290). Ross
testified that he is depicted as facing away fromthe parted sea
wearing what he perceives to be a Jewi sh yarnmul ke rather than
“thinning hair.” (Tr. 292). He acknow edged that the cartoonist,
Joel Smth, could have intended the area on the top of his head to
be a bald spot. (Tr. 293). He did not understand the intention of
the cartooni st depicting himfacing away fromthe other enpl oyees
or why he was releasing butterflies. (Tr. 293-294). Mor e
i nportantly, Ross could not explain howthe cartoon had anything to
do wi th any nucl ear safety concerns or retaliation for raising such
concerns. (Tr. 294-297, 300).

Myszki ewi cz, one of the | & speci alist selected to transfer to
an ANPO position, testified that the circle at the back of
Conpl ainant’s head in the cartoon referred to his “distinctive bald
spot” and found not hi ng of fensi ve about the cartoon even though he
knew Ross was Jew sh. (Tr. 898-899).

Joel Smth, a digital |&C specialist who drew the cartoon
testified he never intended to harmor offend anyone. (Tr. 856).
He did not know Conplainant’s religion and did not intend any
religious overtones. Ross was depicted with a bald spot on the
back of his head and not wearing a Jew sh yarnul ke. (Tr. 861).
Smth was unaware that Conplainant allegedly raised any nuclear
safety concerns or felt retaliated against for having done so.
(Tr. 862).
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Bri dgeman denied telling Ross that if he conpl ai ned about the
cartoon “we’ll get rid of you.” (Tr. 835-836). He believed the
cartoon refl ected Conpl ai nant’ s bald spot at the back of his head.
(Tr. 832). Capera and Garner saw no religious overtones or anti-
Jewi sh sentinents in the cartoon and t hought the circle at the rear
of Conplainant’s head represented his bald spot. (Tr. 775, 880).
Hugh Thonpson told Ross he thought the spot on his head in the
cartoon represented his bald spot, not a yarnulke. (Tr. 860).

On Septenber 15, 1995, the follow ng day, Ross requested an
assignment to work with Smth because he wanted to learn to draw
cartoons and wanted Smth to show him how to do so. (Tr. 302).
Supervi sor Fuhrmann declined to assign Ross to work with Smth.
Ross then sought out Garner for assignment to work with Smth
Garner also refused such a request. (Tr. 304). Ross i nforned
Garner that perhaps during breaks Smth would do a cartoon for him
or show hi msonet hi ng. Ross indicated that he desired to speak wth
Smith to diffuse the situation wth everyone being mad at him
because of runors that he had conplained to managenent about the
cartoon. (Tr. 139). Ross acknow edged that he may have said
sonmething to the effect that he was afraid to wait because he m ght
“l ose the balls” to do what he wanted, needed or intended to do.
(Tr. 304). Ross stated that he had no evidence that Smth knew he
was Jew sh when he drafted the cartoon. (Tr. 309).

Ross becane of fended when ot her enpl oyees referred to himin
the cartoon as “fucking stupid.” (Tr. 127). Ross testified that
he went to conplain to Dan Col eman, who apparently was a relief
supervisor in the past, however, Coleman wal ked away when Ross
began to talk “trying to think of what to say.” (Tr. 128). He
al so went to the Safety Ofice to conplain about the cartoon, but
when he arrived no one was there to accept a conplaint. (Tr. 129).
He thereafter returned to the 1&C Shop, retrieved his job package
and perfornmed his job. (Tr. 130).

Subsequent |y, Mszkiewi cz approached himin the Shop and was
“kind of upset.” Myszki ewi cz began “hanmmering” Ross about his
father witing letters to the conpany and Ross going to the EAP and
Human Resources trying to get people fired presumably for
i nvol venent with the cartoon. (Tr. 131). According to Ross, during
this discussion, Capera entered the area pronoting a gun raffle,
whi ch was commonpl ace in the work area. (Tr. 133). Ross comented
“sonet hi ng about get an uzi,” but, when pressed for specifics, he
testified he remarked “I feel like buying an uzi or sonething |ike
that.” (Tr. 134).

On cross-exam nation, Ross testified that the “uzi” coments
made to Myszkiew cz were sonething to the effect of Ross buying an
uzi rather than bringing in an uzi to the plant. (Tr. 320). He
acknow edged that after maki ng a coorment about the uzi, Myszkiew cz
stated sonething to the effect that “we don't need comments |ike
that.” (Tr. 322).
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Myszkiewi cz testified that a runmor was circulating in the shop
that Ross had conplained to managenent about the cartoon. He
deci ded to approach Ross and determne if he had conplained. In
response to his inquiry, Ross remarked “the innocent [always] get
the blame” and “all this stuff nmakes you want to bring in an uzi.”
(Tr. 902, 904, 906). In a raised voice, he told Ross not to say
such things. He thereafter reported the “uzi” comments to fell ow
enpl oyees Dennis Smth and Godfrey Al exander, operations supervisor
Charlie Fernandez and to Conplainant’s supervisor Furhmann. On
Septenber 16, 1995, he reported the “uzi” coments to Franzone.
(Tr. 991). He observed that Ross was acting erratic and irregul ar,
and Myszkiew cz becane concerned for the safety of other [&C
specialists. (Tr. 912). Al enployees are trained to observe and
report irregular conduct and aberrant behavior. (Tr. 914-915).
According to Mszkiewicz and Capera, no gun lottery was being
conducted at the tinme of Conplainant’s “uzi” comments. (Tr. 881,
928-929).

Subsequently, according to Hugh Thonpson, bargaining unit
enpl oyees John Terranoccia, M chael Bridgenman and Dan Col enan
requested to neet with Franzone because they did not want to work
with Ross due to the runors about him particularly the “uzi”
comments and goi ng to managenent about the cartoon. (Tr. 801-802).
Bri dgeman al so added that Conpl ainant’s request to work with Smth
and the parking lot incident with Jacques notivated himto speak to
Franzone. (Tr. 837). He had no know edge of Conpl ai nant’s al |l eged
protected activities. (Tr. 838-839). According to Hugh Thonpson,
when he confronted Ross about going to managenent concerning the
cartoon, Ross stated he started the runor hinself to nmake enpl oyees
i nvol ved with the cartoon “suffer or worry about their jobs.” (Tr.
802) .

Franzone approached Ross at his work site after |earning of
hi s concern about the cartoon and the reference to himas “fucking
stupid’ and engaged in a | engthy discussion about Ross’ concerns,
whi ch di d not include nuclear safety issues. (Tr. 626). Franzone
thereafter informed the union stewards and field supervisors that,
i f anyone continued to call Ross nanmes, disciplinary action would
be taken. (Tr. 627-628).

G The Septenber 16, 1995 Meeting

On Septenber 16, 1995, Ross was sunmoned and reported to the
VP conference roomwhere Bob Marshall was present along with Steve
Franzone, Hugh Thonpson, Johnny Randalls and a security person
Johnny Randal | s and Hugh Thonpson, uni on stewards, were not present
at Conpl ainant’s request. (Tr. 143). Franzone inforned Ross that
he would get right to the point and stated “we’re pulling your
badge. ” (Tr. 144; See RX-15). According to Ross, he was not
i nformed of the reason for this action although he asked and was
informed that “they could not say.” He was instructed to see Dr.
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Luis Rodriguez. (Tr. 145). Ross was not inforned of the reason
for contacting Dr. Rodriguez. (Tr. 146).

Ross testified that as a result of his badge being pulled, he
was excluded from the protected area of the plant where he
performed his job. (Tr. 145). According to Ross, the managenent
officials did not speak to him about the *“uzi” incident, any
threats that he may have made, his psychol ogical well-being or his
previ ous union grievances alleging harassnment. (Tr. 147).

Ross reported a break-in of his desk wherein cartoons were
placed in each desk drawer. He requested an investigation be
conducted into the break-in. He was infornmed that an i nvestigation
coul d not be conducted. (Tr. 149). At the end of the neeting Ross
was escorted outside of the protected area and |left the plant with
his fellow car pool riders.

On cross-exam nation, Ross testified that before his
di scharge he inforned supervisors and managers at FPL that he felt
he was being treated differently, adversely or retaliated agai nst
for raising nuclear safety concerns. He specifically recalled
maki ng such a statenent at the Septenber 16, 1995 neeting. (Tr.
311). Wen specifically asked what he said, he testified that “I
felt like |l did sonme grievances and had sone di scussions with Steve
[ Franzone] and now all this stuff is going on.” He further vaguely
stated that during these “discussions” they tal ked about nucl ear
safety concerns. (Tr. 311).

Ross further testified that he infornmed those present at the
Sept enber 16, 1995 neeting, he felt he was being retaliated agai nst
for having filed grievances. (Tr. 312-313). When asked
specifically if he felt retaliation for raising nuclear safety
concerns, Ross stated that he had nmade such a statenent at a
Septenber 13, 1995 grievance neeting. He then recanted and stated
that he had not announced that he felt retaliation because of
rai sing nucl ear safety concerns at the Septenber 16, 1995 neeti ng.
(Tr. 313). At the Septenber 13, 1995 neeting, which concerned the
Hagen vendor training, Ross testified that he contended the Hagen
vendor training was a nucl ear safety concern. (Tr. 313-314). Ross
stated that at the Septenber 16 neeting when his security badge was
pul l ed, he was retaliated against on that occasion because of
having filed a grievance over the Hagen vendor training and “other
things,” including the events in the Cal Lab. (Tr. 315). Ross
stated that the “uzi” comments were not advanced as a reason for
his security badge being pulled. (Tr. 315).

Garner testified that Conplainant’s grievances in Septenber
1995 only involved training issues and Ross never raised any
nucl ear safety concerns or retaliation during the neetings. (Tr.
786, 788).

Hugh Thonpson testified that at the Septenber 16, 1995
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neeting, Ross was told that his access was bei ng suspended due to
his actions, particularly the “uzi” coment incident. (Tr. 803).
Thonpson further recalled that although Ross did not imedi ately
admt to making the uzi comments, he eventually admtted having
made such a comrent. Thonpson and Randalls, the chief union
steward, net wth Ross after the neeting and explained the
suspensi on of access to him Thonpson did not believe that there
coul d have been any doubt in Conplainant’s mnd regardi ng what he
had to do to regain access through EAP. (Tr. 805).

Franzone testified that he nmade the decision to suspend
Conpl ai nant’ s access and have Ross eval uat ed by EAP based on i nput
fromot her enpl oyees, Human Resources and security. (Tr. 655-656).
Franzone was i nformed on Septenber 15, 1995, by Fur hmann that Ross
had requested a job assignnent with Joel Smth to |learn howto draw
and had made a coment about “needing to do what he needed to do.”
(Tr. 621-622). Rich Stripling, a shop steward, infornmed Franzone
that enployees were blamng Ross for going to nmanagenent and
conpl ai ni ng about the cartoon. (Tr. 623-624). On Septenber 16,
1995, three enployees, including Bridgeman and Hugh Thonpson, net
with Franzone and stated they did not want to work with Ross
because they felt unsafe. The three enployees considered Ross to
be unsafe because of the Jacques incident, the request for job
assignment to work with Joel Smth and the *“uzi” coments. (Tr
623-624, 629-630). Franzone had not previously been infornmed of
the “uzi” coment, but concluded that he could not ignore
Conpl ai nant’ s behavior. (Tr. 630). Franzone thereafter confirned
the “uzi” comments through Myszkiew cz who infornmed Franzone that
he was fearful of Ross. (Tr. 632-633). Franzone stated that at
no time during the Septenber 16, 1995, neeting did Ross bring up
any nucl ear safety concerns or allegations of retaliation. (Tr.
635) .

Ross testified that at the Septenber 16, 1995 neeting, his pay
was suspended and his unescorted access to the plant was pull ed.
(Tr. 333). He acknow edged being told that he needed to see Dr.
Rodriguez or EAP for a referral for evaluation. (Tr. 334). Ross
further acknow edged that in his pre-hearing deposition on February
12, 1997, when asked if he was informed that his access to the
pl ant was bei ng suspended, he responded, “no. That is not true.”
He imredi ately recanted testifying that his access was suspended
but the word “suspended” was not used. (Tr. 335). He stated that
he understood he did not have access to the plant after the
Septenber 16, 1995 neeting. He subsequently acknow edged he
affirmed in a pre-hearing, signed affidavit that at the Septenber
16, 1995 neeting he was advi sed “ny unescorted access to the plant
was suspended.” (Tr. 336). (enphasis added).

H Dr. Dennis L. Johnson, Ph.D

On Monday, Septenber 18, 1995, Ross called Dr. Rodriguez who
informed Ross to see Dr. Dennis Johnson, a psychologist, on
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Sept enber 20, 1995. (Tr. 150-151). Ross was required to drive 100
mles from his hone to Dr. Johnson's office located in Stuart,
Florida. (Tr. 152). At this appointnent, Ross questioned t he need
to conpl ete certain paperwork and sign certain fornms. Ross sought
an opportunity to seek advice and was, according to Ross, denied
such an opportunity. He then left Dr. Johnson's office w thout
conpl eting the paperwork. (Tr. 153). He subsequently tel ephoned
Dr. Rodriguez to report the events of that day and was i nforned
t hat anot her appoi ntment woul d be nmade for him

Ross attended the second appoi ntnment on Septenber 22, 1995.
On that day, he was adm nistered witten tests, which took nost of
the day, and required his return to Dr. Johnson's office the
foll owi ng Monday. (Tr. 155-156). On Monday, Septenber 25, 1995,
he had a brief discussion with Dr. Johnson but was not inforned of
the results of his tests. (Tr. 157). After meeting with Dr.
Johnson, Ross reported to Dr. Rodriguez, confirmng that he net
with Dr. Johnson. Dr. Rodriguez indicated that he woul d get back
wi th Conpl ai nant. He subsequently infornmed Ross that based on Dr.
Johnsons’ s recommendati on, he was to see Dr. Salo Schapiro. (Tr
159) .

On cross-exanm nation, Ross admtted that he informed Dr.
Johnson he had becone physical with Jacques in the parking lot in
1994, grabbing Jacques’ chest. (Tr. 343). Ross did not recall or
know whet her he i nfornmed Dr. Johnson that he stated to Jacques t hat
he woul d kill him (Tr. 343-344). He also adnmitted to Dr. Johnson
that he had made a statenment to the effect of “getting an uzi”
rather than buying an uzi. (Tr. 345).

Ross adm tted that during his conversations with Dr. Johnson,
he did not nention anythi ng about being retaliated agai nst because
of nucl ear safety concerns which he allegedly raised. (Tr. 351).

Dr. Salo Schapiro, a board-certified psychiatrist, eval uated
Ross on Cctober 11, 1995. (RX-42). Ross indicated that they
tal ked for a couple of m nutes, but he did not undergo any testing
on that occasion. (Tr. 161). After neeting with Dr. Schapiro
Ross called Dr. Rodriguez and informed him that Dr. Schapiro
i ndi cated he should return for another appointnent. Dr. Rodriguez
did not make another appointnment for Ross to see Dr. Schapiro
(Tr. 162).

Dr. Schapiro reported to Dr. Rodriquez that Ross was suffering
from a “mjor nental illness, nmanifesting clear paranoid
conpensation as well as a thought process defect.” Moreover, he
opi ned that Conplainant’s overall capacity to work “seens inpaired
based on his cognitive and behavi oral /enotional functioning.” (RX
22).

Dr. Johnson testified that he perfornms fitness for duty
eval uations and ri sk/threat assessments for FPL and has done so for



19

twel ve years. (Tr. 950). On COctober 20, 1995, he prepared a
report for FPL in which he opi ned that Ross was not psychol ogically
suitable for unescorted access authorization. Dr. Johnson
recommended professional treatnent because of his concerns
regardi ng Conpl ainant’s judgnment, decision-making abilities and
personal stability. (Tr. 961-962; RX-20). During consultation

Dr. Johnson was informed by Ross that he told enpl oyee Jacques not
"todoit again, I'Il kill you” and that he felt “li ke get an uzi.”
Dr. Johnson reported that Ross never indicated that he was being
retaliated against or mstreated for allegedly filing nuclear
safety concerns regardi ng al |l eged fal sification of calibration data
sheets. (Tr. 960).

I. The Novenber 3, 1995 Meeting

Conpl ainant testified that he was contacted by Mrshall to
report to the Turkey Point Plant on Novenber 3, 1995. He net with
Bob Marshall and G eg Heisterman, Mnager of Mintenance, who
represented Franzone. (Tr. 165). Heisterman chaired the neeting
and produced a report of discipline and a 45-day letter to Ross.
Ross stated that a union steward was present, however, he did not
have an opportunity to speak to the steward before the neeting.
(Tr. 166).

The report of discipline, which included a five day suspensi on
for inappropriate behavior and threatening co-workers, was read to
Ross, but he refused to sign the report. (RX-24). Ross was asked
if he desired to say anything and he attenpted to do so, however,
was i nformed by Heisterman that he did not really want to hear what
had happened. (Tr. 167). The report of discipline reflects
“Enpl oyee’s [ Ross] Reaction” to be, in pertinent part:

“I feel | have been discrimnated against. The
religious ramfications of the cartoon are
obvious and humliating. |’ve gone to
managenent and asked not to be called stupid
on previous occassions (sic)...l have been
nore sensitive to this nanme-calling and
hum | i ati on since John Hal vorsen, the Cal Lab
Supv, told ne that | would be denied training
because of what Hal Blen(sic) and Sonny
Arashiro have said about nme. They said | was
i ncapabl e of being trained...”

(RX- 24) .

Wth respect to the 45-day letter, Ross testified he was
verbally infornmed that he was unfit for duty based upon a report
received fromDr. Johnson. (Tr. 168-169). He was inforned that
his fitness was a “long-termtype of thing” and that “they didn't
think that | would be able to | guess regain access or whatever
within the 45 days.” (Tr. 169). He stated soneone suggested that
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he seek private psychol ogical consultation or treatnent. (Tr.
170) .

In pertinent part, the 45-day letter read:
I have no choice but to give you 45 days from

the date of this letter to find a job within
the conpany that you can perform You nust

have the required qualifications and, if
necessary, seniority. |If you have not found a
position wthin 45 days, you wll be

di scharged fromthe Conpany.
(RX- 25) .

Ross acknow edged that at the Novenber 3, 1995 neeti ng he was
given a report of discipline and a five day suspension for
exhibiting inappropriate behavior and making coments of a
threatening nature to co-workers. (Tr. 357-358; RX-24). Ross
acknowl edged that he did not specifically relate to the assenbl ed
group that he had raised nuclear safety concerns or felt
retaliation or adverse treatnent by their actions because of having
rai sed such concerns. (Tr. 365). He only nentioned the name-
calling and Halvorsen’s inpression that he should be denied
trai ni ng because he was incapable of learning. (Tr. 361, 365).

Ross confirnmed that at the Novenber 3, 1995 neeting he al so
received the 45-day letter. (Tr. 365; RX-25). He testified that it
was explained to himduring the course of the neeting that FPL had
recei ved Dr. Johnson’s report who opi ned that Ross was not suitable
for wunescorted access to the plant. (Tr. 366-367). Ross
acknow edged it was reasonable to conclude that at the Novenber 3,
1995 neeting he understood if he cleared his access w thin 45 days
he woul d have retained his | & position or his newWy bid job as an
ANPQ. (Tr. 370). Ross further acknow edged that Dr. Johnson
recommended he pursue psychiatric or psychol ogical treatnent as a
result of his evaluation. (Tr. 372-374).

Marshall testified that Art Cunmngs, Fitness for Duty
Supervi sor, explained to Ross that he needed to seek psychol ogi cal
treatnment and after 45 days he could attenpt to obtain conditional
unescorted access if he was under continuing treatnment. (Tr. 535).
Cummi ngs i nformed Ross that his psychol ogi cal probl ens were “deeply
rooted” and he should not expect to re-obtain access in a short
tinme. Marshall believed that Ross clearly wunderstood the
condi ti onal access part of the discussion. (Tr. 536). Marshal
further testified that it was clear from the neeting that Ross
woul d be responsi ble for obtaining another job outside the access
area wWithin 45 days or be cleared for access to the plant or be
di scharged. (Tr. 538). Marshall infornmed Ross that he coul d apply
for long-termdisability but had to do so within the 45 day peri od
because if he was term nated, he could not then apply. (Tr. 538-
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539).
Marshall stated that at the neeting Ross did not nention
retaliation due to nuclear safety concerns. (Tr. 534).

After the neeting, Ross went to see Dr. Rodriguez because he
wanted to know if there was anything he could do to get his badge
back and to express his wllingness to “try anything.” He
requested support or a referral to a psychiatrist or a clinica
psychol ogi st to obtain treatnment and was infornmed that Dr. Johnson
and Dr. Schapiro could not assist in such treatnent because there
would be a conflict of interest wth FPL. (Tr. 171). Dr .
Rodri guez suggested that he try to get sonmeone on his own. Ross
was i nforned that he needed to find a psychiatrist or psychol ogi st
to provide treatnent rather than a regular doctor because Dr.
Rodri guez woul d only forward Conpl ai nant’ s records to a speci alist.
(Tr. 172, 376-377).

Ross further testified that Marshall informed himthat a |ist
of bargai ning unit and non-bargai ni ng j obs woul d be nade avail abl e
to him (Tr. 374-375). Ross also spoke with Marshall concerning
long-term disability and was provided application fornms for
disability. (Tr. 375).

Subsequently, Ross sought out a private psychiatrist, Dr.
Li onel Bl ackman, as early as Novenber 15, 1995. (Tr. 172, 430: RX-
28). Dr. Bl ackman requested that Ross obtain i nformation regarding
his prior psychol ogi cal evaluations. On Novenber 15, 1995, by
certified mail to Dr. Rodriguez and Marshall, Ross requested all of
his records be released to Dr. Blackman. (RX-28). Ross testified
that Dr. Rodriguez prom sed he would produce such records. (Tr
173). Dr. Blackman did not receive any of his records until |ate
Decenber 1995 and then received only a part of the records
requested. (Tr. 175). Ross testified that he received a copy of
the letter dated Decenber 11, 1995 from Dr. Rodriguez to Dr.
Bl ackman in which certain nmaterials relating to Conpl ai nant were
forwarded to Dr. Blackman. (Tr. 389; RX-31). Dr. Blackman did not
render a report concerning Conplainant’s psychiatric condition
(Tr. 176).

Ross testified that on Decenber 20, 1995, he attended a status
nmeeting with Marshall, at which tinme he prepared a second witten
request for his records, which was faxed to Dr. Johnson. (CX-14,
Exh. 3). Dr. Johnson’s office informed Ross that upon receipt of
a release fromFPL his records woul d be forwarded. (Tr. 176-177).
Ross advised WMarshall that he was unable to acconplish
psychol ogi cal counseling with Dr. Bl ackman because of his inability
to obtain the records he requested on Novenber 15, 1995. (Tr
434). Ross did not return to Dr. Bl acknman after Decenber 20, 1995.
(Tr. 177). Marshall testified that as of Decenber 20, 1995, Ross
had not sought a rel ease of his records fromDr. Johnson's office.
(Tr. 547). Marshall concluded that Ross had not done anything to
conply with the conditions set at the Novenber 3, 1995 neeting
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regardi ng psychol ogi cal or psychiatric treatnent and had “not done
enough” to find another job, thus, in short, he had not conplied
with FPL's expectations. (Tr. 550). Marshall testified that the
term nation was not inplenmented 45 days after the notice because it
was the holiday season and there is “a |ot of stress during that
time.” (Tr. 549).

On cross-exam nation, Ross denied that he received a |ist of
j ob openings on Novenber 17, 1995. (Tr. 378; RX-45). He al so
denied receiving a list of available jobs on Novenber 29, 1995.
(Tr. 379). Ross testified that he did not receive a job listing
dat ed Novenber 20, 1995, but received a job |isting dated Decenber
14, 1995. (Tr. 380). He did not recall receiving a listing dated
Decenber 8, 1995. (Tr. 381). Ross testified that he requested
from Marshall any type of training that would nmake him nore
mar ket abl e. According to Ross, Marshall stated that training was
not possible at that tinme. (Tr. 381-382). Ross indicated that on
Novenber 8, 1995, he forwarded a letter to Marshall regarding a
specific listing in a l|ocal newspaper for a custonmer service
representative position. (Tr. 383; RX-26).

Ross further stated that the job listings received from FPL
were untinmely in that the period for applying for such vacancies
had expired before he received the |istings. (Tr. 431). Ross
testified that during ANPO training, a trainee did not need
unescorted access since, if a need to enter the plant to do walk
downs occurred, the trainee could be escorted to perform those
functi ons. (Tr. 431-432). Thus, he could have attended ANPO
training while continuing to regain unescorted access to the plant.

J. The Decenber 29, 1995 Term nati on

On Decenber 29, 1995, Ross was called into the plant to attend
a nmeeting with Franzone and Marshall. At the neeting, Franzone
read a letter dated Decenmber 29, 1995, which term nated Ross’
enpl oynment from FPL for failing to achieve enploynment in a non-
access job or regaining unescorted access. (Tr. 177, 392; RX-32).

Ross testified that his understanding from the Novenber 3,
1995, neeting was that, because his psychol ogi cal problens were
long term there was no possibility that he woul d ever be able to
regain access within the 45 days extended to him by the 45-day
letter. (Tr. 179). He further understood that he would have to
find jobs that would be outside the protected area in order to
retain his enploynent with FPL. (Tr. 179). He applied for a
custoner service position with the conpany. He was specifically
informed by Marshall that, if he was going to apply for any job
position, he had to go through Marshall. (Tr. 179).

He testified that he asked Marshall at sone point in tinme what
he had to do to return to his ANPO job, proceed to the ANPO
position for which he had been sel ected through the bid process or
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to continue his nuclear tutor position which he had filled before
the 45-day letter. (Tr. 180). Ross testified that the ANPO job
and the nuclear tutor job were outside of the protected area.

Ross testified that the nuclear tutor job only consuned ten
hours per week and provi ded i ncone of a couple hundred dollars per
week. (Tr. 182). Al though he had applied for the custoner service
position, he acknow edged he was not accepted for that position
al though he thought he was qualified since it required
conmuni cations skills and sone typing. (Tr. 182). He further
stated that the | & Shop had sone jobs that were outside the access
area. (Tr. 182).

Ross testified that on Decenber 29, 1995, Franzone and
Marshall did not elaborate on the reasons for termnating
Conpl ainant. (Tr. 183; CX-6).

Ross testified that he did not feel that he had any
psychol ogi cal problens, any hom cidal tendencies to hurt anyone,
nor did he harbor any problens such as that. He believed the
i ntense harassnment to which he was subjected, along with the
di scrimnation and retaliation, created a stress or a strain on him
whi ch may have affected his ability to performhis job. (Tr. 205-
206) .

Ross testified that it was very inportant to be very
physically and nmentally fit to work in a nuclear power plant. He
further agreed that an | & specialist is a critical position since
the duties of that job could easily trip the reactor or bring the
pl ant down. (Tr. 207).

On cross-exam nation, Ross testified that on Decenber 29
1995, he was not offered an exit interview or a whole body count.
(Tr. 396). Ross admtted that he did not specifically request a
whol e body count at the tinme of his termnation. (Tr. 400). He
stated that he believed his denial of a whole body count played a
part in the harassnment, discrimnation and retaliation agai nst him
for having raised nuclear safety concerns. (Tr. 402). He,
however, admtted that it is not a requirenent of the NRC that an
enpl oyee be given a whole body count on the day he departs
enpl oynment. (Tr. 404). He further admtted that the questionable
personnel practices of denying an exit interview and whol e body
count were raised to the NRC and found to be non-neritorious. (Tr.
404- 405; RX-35; RX-36).

Ross testified that the ANPO position for which he was
sel ected was outside the protected area and that sone | &C j obs were
also outside the protected area, but were digital specialist
posi tions for which he was not qualified. (Tr. 408-409). During
outages, |1&C digital specialists are brought into the plant to
performtheir duties. (Tr. 409). Ross testified that the nuclear
tutor job which he performed was not a collective bargaining
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position but he was paid extra wages as a tutor during lunch and
after hours. (Tr. 409-410). He further stated that part of the
ANPO training required the trainees to enter the plant and “wal k
down the jobs” and do certain hands-on training inside the
protected area. (Tr. 410). ANPOtraining was the initiation of a
career path that would possibly lead to a RCO position, a NPO
(Nucl ear Pl ant Operator) or a SNPO ( Seni or Nucl ear Pl ant Operator),
which are all licensed progranms and which, from tinme to tine,
require work within the protected area. (Tr. 411-412).

Franzone testified that Ross was di scharged because he never
regai ned his access nor did he make any progress in findi ng anot her
job within FPL. Franzone stated that at the time of Conplainant’s
di scharge he was not aware that Ross had gone to the NRC nor was he
aware that Ross raised nuclear safety concerns or voi ced concerns
over falsification of calibration data sheets. (Tr. 636, 670).
Franzone testified that he was not retaliating against Ross by
di scharging him for raising any past concerns. (Tr. 636).
Franzone further stated that the whole point of ANPO traini ng was
to license and permt enployees to enter the plant unescorted and
hold a watch station. (Tr. 637). According to Franzone, ANPO jobs
are also critical and require nental and physical stability. (Tr.
642) . Franzone acknow edged that if an enployee was asked to
falsify docunents or calibration readings, such requests for
falsification wuld be a safety concern. (Tr. 665-666).

Marshal | corroborated the testinony of Franzone that Ross did
not mention nuclear safety concerns, falsification of data sheets
or retaliation against him for such activities during the
term nation neeting or at any other tinme. (Tr. 550, 554, 580).

I'V. DI SCUSSI ON

Prefatory to a discussion of the issues presented for
resolution, it nust be noted that | have thoughtfully considered
and evaluated the rationality and consistency of the testinony of
all witnesses and the manner in which the testinony supports or
detracts fromthe other record evidence. In doing so, | have taken
into account all relevant, probative and avail able evidence and
attenpted to analyze and assess its cunulative inpact on the
record. See Frady v. Tennessee Valley Authority, Case No. 92- ERA-
19 (Sec’'y Cct. 23, 1995)(Slip Op. p. 4).

Credibility of witnesses is “that quality in a witness which
renders his evidence worthy of belief.” Indiana Metal Products v.
NLRB, 442 F.2d 46, 51 (7" Cir. 1971). As the Court further
observed:

Evi dence, to be worthy of credit, nust not
only proceed froma credible source, but nust,
in addition, be credible in itself, by which
is neant that it shall be so natural
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reasonable and probable in view of the
transaction which it describes or to which it
relates, as to nake it easy to believe
...Credible testinony is that which neets the
test of plausibility.

442 F.2d at 52.

It is well-settled that an adm nistrative |aw judge is not
bound to believe or disbelieve the entirety of a wtness’
testi nony, but may choose to believe only certain portions of the
testinony. Altenpse Construction Conpany v. NLRB, 514 F.2d 8, 16
and n. 5 (3d Gr. 1975).

Mor eover, based on the uni que advantage of having heard the
testinony firsthand, | have observed the behavi or, bearing, manner
and appearance of wi tnesses fromwhich i npressi ons were garnered of
the deneanor of those testifying which also fornms part of the
record evidence.

In short, to the extent credibility determ nations nust be
wei ghed for the resolution of issues, | have based ny credibility
findings on a review of the entire testinonial record and exhibits
with due regard for the logic of probability and the deneanor of
Wi t nesses.

Generally, of the two primary witnesses in this matter,
Conpl ai nant was not an inpressive witness in terns of confidence,
forthrightness and overall bearing on the witness stand. Hi s
testinony can generally be characterized by inconsistencies,
retractions and contradictions. He appeared confused and equi vocal
during portions of his testinony, particularly related to his
suspensi on of access and the evaluation by Dr. Johnson. He
presented testinony in a nuddled, unfocused manner and | acked
direction, often straying from the question at hand to other
unrel ated events. On the other hand, Steve Franzone’ s testinony
was straight-forward, detailed and presented in a sincere,
consi stent manner. Franzone conveyed a genuine concern for
Conpl ai nant and his perceptions of the work pl ace.

The issues presented for resolution will be treated seriatim
herei nafter.

A.  Tineliness of Conplainant’s Conpl ai nt
(1) The Filing Period

An enpl oyee who believes that he has been discharged or
ot herwi se discrimnated against in violation of the ERA nust file
a complaint with the Secretary of Labor within 180 days of the
al  eged violation. The time period for admnistrative filings
begi ns on the date that the enpl oyee is given final and unequi vocal
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notice of the Respondent’s enpl oynent decision. The United States
Suprene Court has held that the proper focus is on the tinme of the
di scrimnatory act and not the point at which the consequences of
the act becone painful. Delaware State College v. Ricks, 449 U S
250, 258, 101 S.Ct. 498 (1980); Chardon v. Fernandez, 454 U.S. 6,
9, 102 S.Ct. 28, 29 (1981).

In the present case, on Septenber 16, 1995, Respondent
suspended Conpl ainant’s unescorted access authorization to the
Pl ant, which was necessary for Conplainant to perform his job.
Respondent i npl enent ed such acti on based on Conpl ai nant’ s aberr ant
behavi or and conduct manifested in his request to be assigned to
work with Joel Smith to |learn howto draw cartoons, his reactive
response to the Septenber 14, 1995 cartoon, his “uzi” comrents and
inplicit threats to co-workers and the enpl oyee concern of having
to work with Ross who was considered unsafe. | &C Mai nt enance
Supervi sor Franzone instructed Ross to contact Dr. Luis Rodriguez
to have him determ ne the appropriate course of action. Dr.
Rodri guez recommended Conplainant see Dr. Dennis Johnson, a
psychol ogi st, for further evaluation. Dr. Johnson, in turn,
concl uded that Conplainant was not psychologically suitable for
unescorted access authorization and recommended he participate in
psychi atric and psychol ogical treatnment. (Tr. 961-62).

On Novenber 3, 1995, a neeting was held during which
Conpl ai nant received the “45-day” letter from Respondent which
informed himthat his unescorted access to the facility had been
suspended and that he had 45 days to find an alternative job within
the conpany that did not require unescorted access. (See RX-25).
| specifically find that at this neeting, Conplainant was told by
Franzone he would be termnated if he did not regain his access to
the nuclear plant or failed to find another position wth FPL

within the 45-day limt. | further find that Conpl ainant
acknow edged and understood the ternms and conditions of the “45-
day” letter as explicated by Franzone during the neeting. On

Decenber 29, 1995, Conpl ai nant received a termnation |letter which
informed himthat in addition to finding an alternative position
within the conpany, he could have cleared his access requirenent
t hrough the Medical Review Oficer. (See RX-32).

Respondent correctly argues that the tinme for filing a
conpl ai nt begi ns when the enpl oyee receives final and unequi vocal
notice of the chall enged enpl oynent decision, rather than the tine
that the effects of that decision are ultimately felt. English v.
Wi tfield, 858 F.2d 957, 961 (4'" Cir. 1988). |In the English case,
the court opined that the |letter received by the enpl oyee, giving
her ninety days to find an alternative job in the conpany or she
woul d be term nated, was final and unequi vocal because there was no
intimation in the letter that the enpl oynent decision was subject
to appeal, review or revocation. 1d.

Respondent contends that because the Conplai nant received a
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simlar letter as in the English case, Respondent’s “45-day” letter
to Conpl ai nant was final and unequivocal notice of the enpl oynent
deci sion. Thus, Respondent avers that the tinme period for filing
the instant conplaint comenced on Novenber 3, 1995.

Conpl ai nant cont ends, however , t hat hi s case 'S
di stingui shabl e fromEnglish because the | etter he received was not
final and unequivocal notice of term nation. Conplainant further
argues that Respondent’s “45-day” letter was actually part of a
continuing violation to term nate Conpl ai nant for reporting safety
viol ations by Respondent to the NRC He further argues that
because the Decenber 29, 1995 termination letter, and not the “45-
day” letter, informed Conplainant that he could clear his
unescorted access through the Medical Review Oficer or find
alternative enploynment within forty-five days, the tinme period
within which to file his conplaint should coonmence on Decenber 29,
1995.

The wundersigned initially denied Respondent’s notion for
summary deci sion on the tineliness i ssue because genui ne i ssues of
mat eri al fact existed, including the apparent inconsistency between
the 45-day letter, which omtted any reference to Ross regaining
his unescorted access to the plant, and the Decenber 29, 1995,
termnation letter. (ALJX-9). At the hearing, additional evidence
relating to the finality, definiteness and equivocation of the
notice to term nate Conplainant was presented. It is patently
clear that at the Novenber 3, 1995 neeting, Conplainant was
i nformed by Franzone that he would be term nated within 45 days if
he failed to regain access to the nuclear plant or failed to find
anot her position with FPL outside the protected area. Based on
Conpl ainant’s testinony, | find that as a result of the Novenber 3,
1995 neeting, he fully understood the foregoing conditions of the
term nation noti ce. Thus, | find that the option to regain his
unescorted access was not a newcondition raised for the first tinme
in the Decenber 29, 1995 l|etter.

Consi dering the foregoing, particularly the acknow edgnent and
under st andi ng by Ross of the conditions of the term nation notice
di scussed at the Novenber 3, 1995 neeting, | conclude that the
Novenber 3, 1995 letter, is final, definitive and unequivocal. The
| etter is decisive and conclusive, |eaving no further chance for

action, discussion, or change. There is no intimation in the
notice that the enploynent decision was subject to appeal, review
or revocation. The notice is unequivocal in that it is not
anbi guous, i.e., free of m sleading possibilities. Conplainant was

aware that if he did not regain his access to the nuclear plant or
did not find another position wwth FPL within the 45-day limt, he
woul d be term nat ed.

The fact that assistance may have been ext ended t o Conpl ai nant
through job listings or placenent does not alter the triggering
date of the filing period. See Ballentine v. Tennessee Valley
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Aut hority, Case No. 91-ERA-23 (Sec’y Sept. 23, 1992)(Slip op. at
2). Therefore, |1 find and conclude that Novenber 3, 1995
constitutes the date of the alleged discrimnation and the
commencenent of Conplainant’s filing period.

(2) Al eged Continuing Violations

Conpl ai nant’ s assertion that Respondent engaged i n conti nuous
violations through the date of his termnation, and thus his
conplaint was tinely filed, is without factual foundation. Ross
contends that, after reporting safety concerns to the NRC, he was
subjected to acts of retaliation which manifested itself in the
formof name-calling, assignnent to the nenial tasks of handi ng out
equi pnent, repeatedly being refused training wthout reasons and
denied a “transfer” fromsuch a hostile environment. A theory of
retaliatory harassnment is cognizable under the ERA English v.
Wiitfield, supra., at 963-964.

The tineliness of a conplaint may be preserved under the
theory of a continuing violation where there is an allegation of a
course of related discrimnatory conduct and where the conplaint is
filed within the requisite tinme period after the l|ast alleged
discrimnatory act. See Eisner v. Electrical D strict No. 2 of
Pinal County, Case No. 90-SDW2 (Sec’'y Dec. 8, 1992); Howard V.
Tennessee Valley Authority, Case No. 91-ERA-36 (Sec’'y Jan. 13
1993); Wagerle v. The Hospital of the University of Pennsylvania,
Depts of Physiology and Pediatrics, Case No. 93-ERA-1 (Sec’'y Mar.
17, 1995). Timeliness is nmeasured from the |ast occurrence of
discrimnation. Garn v. Benchmark Technol ogi es, Case No. 88- ERA-21
(Sec’y Sept. 25, 1990). Moreover, a continuing violation may exi st
i f related discrimnatory acts constitute a course of
di scrim natory conduct by Respondent which has gone unabated
Flor v. United States Departnent of Energy, Case No. 93-TSC- 1
(Sec’y Dec. 9, 1994).

In Flor, the Secretary adopted the analysis of “sufficiently
related” by the U S. Court of Appeals for the Fifth Crcuit in a
Title VI case, Berry v. Board of Supervisors of L.S. U, 715 F.2d
971 (5'" Gir. 1983), cert. denied, 479 U.S. 868 (1986). The Berry
court listed three determnative factors in its analysis: (1)
whet her the alleged acts involve the same subject matter; (2)
whet her the alleged acts are recurring or nore in the nature of
i solated decisions; and (3) the degree of permanence of such
action. 1d. at 981. The fact that each of the various acts relied
upon by Conpl ai nant may have affected his working conditions or
envi ronnment does not meke them “related” for purposes of the
continuing violation theory. Gllilan v. Tennessee Valley
Aut hority, Case Nos. 92- ERA-46 and 92-ERA-50 (Sec’y Apr. 20, 1995);
See al so Holtzclawv. Commonweal th of Kentucky Natural Resource and
Environnmental Protection Cabinet, Case No. 95-CAA-7 (ARB Feb. 13,
1997) .
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The record establishes that three of the four factors upon
whi ch Ross relies (nenial taskings, denial of training and deni al
of a transfer) were isolated events and factually can not be
construed to be recurring. None of the alleged acts involve the
same subject matter and each reached a degree of pernmanence because
they all occurred before Novenber 3, 1995. There is no record
evidence that any of the four retaliatory acts/factors occurred
within the 180 day filing period after Novenber 3, 1995, or during
the 180 days preceding the actual filing on June 21, 1996. In view
of the above, | find and conclude that Conplainant failed to
establish a continuing violation theory which would have del ayed
t he commencenent of the statutory filing period.

(3) Equitable Tolling

Conpl ai nant does not argue that if the 180-day filing period
is held to conmence on Novenber 3, 1995, the limtation period nust
be tolled for equitable considerations.

Courts have held that tinme limtation provisions in |ike
statutes are not jurisdictional, in the sense that a failure to
file a conplaint within the prescribed periodis an absolute bar to
adm nistrative action, but rather analogous to statutes of
l[imtation and thus may be tolled by equitable consideration
School District of the Gty of Allentown v. Marshall, 657 F.2d 16
(3d Cir. 1981); Coke v. Ceneral Adjustnent Bureau, Inc., 64 F.2d
584 (5'" Gir. 1981); Donovan v. Hakner, Foreman & Harness, Inc., 736
F.2d 1421 (10'" Cir. 1984). The Court in School District of the
Cty of Alentown warns, however, that the restrictions on
equitable tolling must be scrupulously observed; the tolling
exception is not an open invitation to the court to disregard
l[imtation periods sinply because they bar what nay be an ot herw se
meritorious cause. Accord, Rose v. Dole, 945 F.2d 1331, 1336 (6'"
Gr. 1991).

In School District of the Cty of Alentown, the court,
relying on Smith v. Anerican President Lines, LTD., 571 F.2d 102
(2d Gir. 1978) which interpreted Suprenme Court precedent, observed
that tolling m ght be appropriate only where a respondent actively
m sl ed t he conpl ai nant respecting the cause of action; or where the
conpl ainant has in sone extraordinary way been prevented from
asserting his rights; or a conplainant has raised the precise
statutory claimin issue but has m stakenly done so in the wong
forum 1d. at 19-20.

Conpl ai nant argues t hat Respondent deprived hi mof docunentary
information that, if tinely received, would have allowed himto
make a “good faith effort” to regain his unescorted access through
out si de professional assistance and/or obtain a job not contingent
upon access. Contrary to his assertions, | find that Ross failed
to request nedical docunentation from Drs. Johnson and Schapiro
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regardi ng testing and eval uation until Decenber 20, 1995. Thereis
no record evidence of any earlier requests nade of Drs. Johnson or
Schapi ro by Conpl ai nant .3

Moreover, the credible record evidence establishes that Ross
was supplied with job listings during Novenber and Decenber, 1995,
contrary to his general denials. (See RX-45). Ross applied for
only one non-nucl ear position, but was deenmed unqualified and not
extended an interview The record also anply supports a
conclusion, and | so find, that the ANPO position, for which Ross
was selected, required training and job duties wthin the
unescorted area of the plant. | do not regard Ross’ nuclear tutor
job, sponsored by the University of Mryland, to be a viable
alternative to the Novenber 3, 1995 notice because it is perforned
on a part-time basis and is not a regular position at FPL.
Accordingly, | find Ross did not establish that Respondent deprived
himof tinely, necessary information which would have all owed him
to fulfill either option available to himto avoid term nation.

In the present matter, Conplainant neither alleges, nor does
the record support a conclusion, that Respondent attenpted to
conceal information or mslead him that he was prevented from
asserting his rights or that he mstakenly raised the precise
statutory claimin the wong forum Thus, having considered the
foregoing factors, the undersigned finds that Conpl ainant failed to
establish a basis upon which to raise the issue of equitable
tolling. Accordingly, equitable tolling of the statute is not
justified in this particul ar case.

Therefore, a tinely conplaint under the ERA shoul d have been
filed by May 3, 1996. Since the conplaint was not filed with DOL
until June 21, 1996, it was clearly untinely. See Kang .
Departnent of Veterans Affairs Medical Center, Case No. 92-ERA-31
(Sec’y Feb. 14, 1994); Cox v. Radiology Consulting Associates,
Inc., Case No. 86-ERA-17 (Sec’y Nov. 6, 1986; ALJ Aug. 22, 1986);
Prybys v. Seminole Tribe of Florida, Case No. 95-CAA-15 (ARB Nov.
27, 1996). | further find that there is no genuine issue of
mat eri al fact concerning Conplainant’s failure to tinely file his
conplaint within the 180-day statutory period. Accordingly, his
conplaint under the ERA is tinme-barred and it is recommended t hat
such conpl ai nt be di sm ssed.

® Al though Ross requested Marshall to “have Dr. Luis

Rodri guez, Dr. Dennis Johnson and Dr. Sal o Schapiro rel ease and
send any and all files, records, reports, notes, tests, test
results and any other information to Dr. Bl ackman,” thus
attenpting to place the burden of production on FPL to seek

nmedi cal release, as a practical matter, such information was not
produci ble at FPL's request in view of the nedical privilege

exi sting between nedi cal professionals and patient. (RX-28).
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B. Respondent’s Alleged Discrimnatory Actions

Not wi t hst andi ng the foregoing recommendation of dism ssal
alternatively, assum ng arguendo that Conplainant tinely filed his
conplaint with DOL, | find and conclude that Respondent took
adver se action agai nst Conpl ai nant for | egiti mate,
nondi scri m natory reasons.

The Secretary of Labor has repeatedly articulated the |egal
framework within which parties litigate in retaliation cases
Under the burdens of persuasion and production in whistleblower
proceedi ngs, the conplainant first nust present a prim facie case.
In order to establish a prima facie case, a conplai nant nust show
that: (1) the conplainant engaged in protected activity; (2) the
enpl oyer was aware of that conduct; and (3) the enployer took sone
adverse action agai nst the enpl oyee. Bechtel Construction Conpany
v. Secretary of Labor, 50 F.3d 926, 933 (11" Gr. 1995). The
conpl ai nant al so nmust present evidence sufficient to raise the
i nference that the protected activity was the |ikely reason for the
adverse action. 1d. See also McCuistion v. TVA, Case No. 89-ERA-6
(Sec’y Nov. 13, 1991)(Slip op. at 5-6); MacKow ak v. University
Nucl ear Systems, Inc., 735 F.2d 1159, 1162 (6'" Gir. 1983).

The respondent may rebut the conplainant’s prim faci e show ng
by producing evidence that the adverse action was notivated by
legitimate, nondiscrimnatory reasons. Conpl ai nant may counter
respondent’s evidence by proving that the legitimate reason
proffered by the respondent is a pretext. Yule v. Burns
International Security Service, Case No. 93-ERA-12 (Sec’'y My 24,
1994)(Slip op. at 7-8). In any event, the conplainant bears the
burden of proving by a preponderance of the evidence that he was
retaliated against in violation of the [|aw St. Mary’'s Honor
Center v. Hicks, 509 U S. 502, 113 S.C. 2742 (1993); Dean Darty v.
Zack Conpany of Chicago, Case No. 82-ERA-2 (Sec’'y Apr. 25, 1983)
(Slip op. at 5-9) (citing Texas Departnent of Conmunity Affairs v.
Burdi ne, 450 U S. 248, 101 S. Ct. 1089 (1981)).

Since this case was fully tried on the nmerits, it is not
necessary for the undersigned to determ ne whether Ross presented
a prima facie case. See Carroll v. Bechtel Power Corp., Case No.
91- ERA-46 (Sec’y Feb. 15, 1995)(Slip op. at 11, n.9), aff’d sub nom
Bechtel Corp. v. U.S. Dep’t of Labor, 78 F.3d 352 (8" Gir. 1996).
Once FPL produced evidence that Ross was subjected to adverse
action for a legitimte, nondiscrimnatory reason, it no |onger
serves any anal ytical purpose to answer the question whether Ross
presented a prima facie case. Instead, the relevant inquiry is
whet her Ross prevail ed by a preponderance of the evidence on the
ultimte question of liability. See Reynolds v. Northeast Nuclear
Energy Co., Case No. 94-ERA-47 (ARB Mar. 31, 1997)(Slip op. at 2);
Boschuk v. J& Testing, Inc., Case No. 96-ERA-16 (ARB Sept. 23,
1997)(Slip op. at 3, n. 1); E ff v. Entergy Operations, Inc., Case
No. 96-ERA-42 (ARB Cct. 3, 1997). If Ross did not prevail by a
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preponderance of the evidence, it matters not at all whether he
presented a prina facie case.

The undersigned finds that as a matter of fact and |law, FPL
has articulated a legitimte, nondiscrimnatory reason for its
actions. Zinn v. University of Mssouri, Case No. 93-ERA-34
(Sec’y, Jan. 18, 1996)(Slip op. at 4). Achieving unescorted access
to the protected area of a nuclear facility is a process that is
hi ghly regul ated by the NRC. See 10 C.F. R 88 26.10 and 73.56. It
is incontrovertible that safety and security of nuclear facilities
is paramount in [ight of the potential for death and destruction if
not properly supervised and nonitored.

The record clearly denonstrates, as detail ed herei nabove, the
unusual , erratic and bizarre behavior exhibited by Conplai nant
t hroughout his enploynment with FPL. Not only did he assault a co-
worker in FPL's parking lot, but he also nmade coments to co-

wor ker s and supervi sors about killing people and bringing an Uzi to
wor k. These comments were reasonably interpreted as threatening
the safety and well-being of persons enployed at FPL. It is

undi sputed that Conplainant was enployed in a security-sensitive
position. Testinonial evidence shows that |&C specialists play a
crucial role in the operation of the plant; a mstake could
potentially shut down the reactor. As Respondent avers in brief “in
[ight of the nature of FPL's business, nuclear energy production,
Ross’ aberrant behavior left unchecked could well have posed a
threat to the public at large.” (FPL's Proposed Recommended
Deci sion and Order at 54).

Accordingly, | find and conclude that FPL properly suspended
Ross’ unescorted access privileges. |In Mandreger v. The Detroit
Edi son Co., Case No. 88-ERA-17 (Sec’y Mar. 30, 1994), the Secretary
recogni zed that “the inherent danger in a nuclear power plant
justifies [Respondent’s] concern with the enotional stability of
the enployees who work there” and noted that the NRC requires
| i censed operators of nuclear facilities to ascertain the enotional
stability of its enployees. (Slip op. at 17). Mor eover, in
Mandr eger, there was anple reason not to permt Conplainant to
return to work at Respondent’s nuclear plant after psychotic
epi sodes. See also Jones v. N Y.C Housing Authority, 1996 W
556995 (S.D.N. Y. 1996) (enployee who threatened to get an Uzi was
properly suspended from work in order to undergo psychiatric
exam nation); Floyd v. Arizona Public Svc. Co., Case No. 90- ERA- 39
(Sec’y Sept. 23, 1994)(conpl ainant’s revelation of a pact to kil
executives if any harm befell conplainant or another co-worker
provi ded anple reason for tenporarily suspending conplainant’s
authorization to enter a secured area, evaluating conplainant’s
fitness for duty, issuing conplainant a witten repri mand, and
suspendi ng conpl ai nant wi thout pay); Couty v. Arkansas Power &
Li ght, Case No. 87-ERA-10 (Sec’y Feb. 13, 1992)(fi ndi ng respondent
articulated legitimte business reasons in support of its action
in discharging Conplainant including conplainant’s abusive,
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di sruptive, profane, and t hreat eni ng behavi or t oward supervi sors on
at | east three occasions).

The evi dence al so shows that Ross underwent eval uations for
his fitness for duty by a stipulated expert in the field of threat
assessnent in the workplace. Dr. Johnson exam ned Conpl ai nant and
concl uded that Conplainant was not psychologically suitable for
unescorted access authorization at a nuclear power plant.

Dr. Johnson al so referred Conplainant to a psychiatrist for a
second opi nion. Dr. Schapiro opined that Conplainant suffered from
a major nental illness and mani fested cl ear paranoi d deconpensati on
as well as a thought process defect. It is reasonable to conclude
that such findings are inconsistent with someone psychol ogically
suitable for wunescorted access to a nuclear power plant. In
Crosier v. Portland General Electric Co., Case No. 91-ERA-2 (Sec’'y
Jan. 5, 1994), it was determned that based on the opinion of a
clinical psychol ogist, who recommended denial of continued access
because of conplai nant’s aberrant behavior, conplainant failed to
establish a pretext for respondent’s actions.

It is also axiomatic that when Conpl ai nant was found to be
unsui table for unescorted access, he could no |onger enter the
protected area to performhis job. However, Respondent did not
di scharged Conpl ainant. Instead, FPL gave Conpl ai nant 45 days to
find alternative enploynment with the conpany or regain his access
aut hori zati on. The record indicates that Conplainant satisfied
nei ther of these conditions. Accordingly, |I find that Conpl ai nant
was appropriately discharged and that FPL has established a
| egitimate, nondiscrimnatory reason for its action.

The burden shifts to Conplainant to denonstrate that FPL's
proffered notivation was pretextual and that its actions were
actual |y based on discrimnatory notive. Leveille v. New York Air
National Guard, Case No. 94-TSC-3 and 94-TSC-4 (Sec’y Dec. 11
1995)(Slip op. at 7-8); Carroll v. Bechtel Power Corp., supra. at
6; See Bechtel Construction Conpany, supra. at 934. Conpl ai nant
may denonstrate that the reasons given were a pretext for
di scrimnatory treatnment by showi ng that discrimnation was nore
likely the notivating factor or by showing that the proffered
expl anation is not worthy of credence. 42 U S.C. 8 5851(b)(3)(c);
Zinn, supra at 5; Yellow Freight Systens, Inc., 27 F.3d 1133, 1139
(6'" Cir. 1994). Conplai nant retains the ultimate burden of proving,
by a preponderance of the evidence, that the adverse action was in
retaliation for the protected activity in which he was allegedly
engaged in violation of the ERA Id. (citing Texas Dep't of
Community Affairs v. Burdine, 450 U S. 248 (1981)). See al so
Creeknore v. ABB Power Systens Energy Service, supra. Thus, | find
t hat Conpl ai nant has not shown that the reasons articulated for his
term nati on were pretextual
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Conpl ai nant asserts that FPL did not cooperate with himin his
all eged attenpt to secure other enploynent within the conpany or
his alleged attenpt to seek treatnent to regain his access to the
power plant within the forty-five day limt. In this regard,
Conpl ai nant testified that he did not receive any I PSjob |istings,
that he had applied for a position in FPL's Informati on Managenent
Business Unit, and that he had already been offered an ANPO
position prior to his suspension. The under si gned concl udes t hat
FPL adequately rebutted this evidence with the credi bl e evidence
that Conpl ainant was provided with IPS job Iistings, but never
applied for any of those jobs. Additionally, FPL points out that
Conpl ai nant was not qualified for the only position in which he
ever expressed any interest. Lastly, the ANPO position offered to
Conpl ai nant before his suspension of access required unescorted
access to the nuclear facility, a privilege which Conplainant no
| onger had.

Furt her nore, Conpl ai nant produced no persuasive evi dence t hat
his alleged efforts to seek treatnent from his own psychiatri st
during the 45-day period were in any way hindered by FPL. To the
contrary, the record establishes that FPL's agents repeatedly
advi sed Conpl ai nant on what needed to be done in order for himto
regain his unescorted access, and periodically checked on
Conpl ainant’s status to determne if he had sought treatnent or
ot herwi se nade any effort to regain his unescorted access. | find
that Conpl ai nant’ s clai mthat he was hindered by FPL on this issue
si nply not persuasive.

Mor eover, the passage of one and one-half years fromthe tine
of Conplainant’s initial alleged protected activity convinces the
undersigned that the timng of the alleged retaliation is too
renmote from Conplainant’s protected activity to establish any
causal connection between such activity and the adverse action.*
See Bonanno v. Stone & Webster Engi neering Corp., Case Nos. 95-ERA-
54 and 96- ERA-7 (ARB Dec. 12, 1996).

Assum ng arguendo, that Conplainant did neet his burden of
proof show ng a causal connection between his protected activity
and the name-calling or cartoon, which the record totally refutes,
I find that the evidence denonstrates that FPL took inmmediate
action to renedy the situation as soon as Conplainant first
expressed his unhappiness with the nane-calling and cartoon. In
fact, Franzone testified that during one of his neetings wth
Conpl ai nant, Ross expressed displeasure at being called “stupid”
and the allegedly offensive cartoon. Imediately following this

* This conclusion is buttressed by the record evidence

whi ch is devoid of any aninus on the part of Respondent.

I ncongruously, Respondent even sel ected Conpl ai nant for an

nucl ear operator position with a defined and progressive career
pat h.
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nmeeting, Franzone nmet with and instructed other enployees at FPL
t hat anyone engagi ng in such conduct or behavior woul d be subject
to discipline. Oher witnesses who were present at these neetings
corroborated Franzone' s testinony. Thus, |I find that the evidence
clearly shows that FPL had no intent to harass Conpl ai nant based
upon al |l eged nucl ear safety concerns or conpl aints.

Ther ef or e, the undersigned finds and concludes that
Conpl ai nant has failed to denonstrate that discrimnatory notives
pl ayed any part in FPL’s decisionto termnate his enploynent. The
record evidence establishes that the sole reasons for FPL
term nating Conplainant were (1) his failure to regain access to
t he nucl ear power plant based on his erratic behavior and (2) his
failure to obtain other enpl oynent within the conpany during the 45
day tinme period. Qher than Conplainant’s own testinony, nost of
which | found incredible and unpersuasive, there was no evi dence
that he ever raised any nucl ear safety concerns while enployed by
FPL. If he did so conplain, Conplainant has not established by a
preponderance of the evidence that FPL was aware of Conpl ainant’s
al l eged protected activity or activities which formthe basis of
his claimfor retaliatory discharge.”®

Thus, the undersigned finds that Conplainant has failed to
establish by a preponderance of the evidence that FPL exhi bited any
discrimnatory notive in reaching its decision to termnate
Conpl ai nant. Accordingly, no further anal ysis is warranted because
Conpl ai nant was subject to adverse action for a legitimate,
nondi scri m natory reason.

V. RECOMVENDED ORDER

Based on t he foregoi ng anal ysi s, Findings of Fact, Concl usi ons
of Law and upon the entire record, | find and conclude that
Conpl ai nant did not tinely file his conplaint with DOL pursuant to
the 180 day statutory tine period under the ERA. | also find and
concl ude that there is no genuine i ssue of material fact concerning
Conplainant’s failure totinely file. | further find and concl ude
that Respondent articulated a legitimte, nondi scrimnatory reason
for its adverse action against Conplainant as specifically set
forth above. Conplainant failed to carry his burden to denonstrate
that such reasons were pretextual or that a preponderance of the

> Conplainant’s claimthat Respondent knew or shoul d have

known of his activity is premised on the small nunber of Cal Lab
enpl oyees. Thus, Conpl ai nant urges an anal ogy to the “snall

pl ant doctrine” recognized in |abor relations matters that

know edge can be inferred fromshop-talk or the closeness of a
smal | group. However, the “small plant doctrine” requires a

m nimal showng that it is conmmonplace for the small group of
enpl oyees to gain know edge of simlar events or runors. There
is no such evidence present in this record.
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evi dence establi shes Respondent’ s adverse action was notivated for

di scrimnatory reasons. Therefore, it is recomended that
Conpl ai nant’ s conpl ai nt be DI SM SSED.

ORDERED t hi s 3'® day of December, 1997, at Metairie, Louisiana.

LEE J. ROMERO, JR
Adm ni strative Law Judge

NOTI CE

Thi s Recommended Decision and Order and the adm nistrative
file inthis mtter will be forwarded for review by the Secretary
of Labor to the Adm nistrative Review Board, U. S. Departnent of
Labor, Room S-4309, Frances Perkins Building, 200 Constitution
Avenue, N. W, Washington, D. C. 20210. The Adm nistrative Review
Board has the responsibility to advise and assist the Secretary in
the preparation and issuance of final decisions in enployee
protection cases adjudicated under the regulations at 29 C. F. R
Parts 24 and 1978. See 61 Fed. Reg. 19978 and 19982 (1996).



